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Welcome to the Autumn 2017
edition of the Hays Employment
Law Bulletin which has been
produced with the assistance of the
London law firm, Travers Smith LLP.
It features comprehensive detail
on changes to employment law
and legislation.

IN THE NEWS

We understand that keeping
abreast of changes in employment
law can be challenging so we
hope you find this instructive
and revealing. Your feedback
will be most welcome.
Thank you to Travers Smith LLP
for their insight.
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In the news

GENDER PAY GAP
BACK IN THE SPOTLIGHT
The gender pay gap has been back in the spotlight
recently, with female presenters at the BBC calling
on the broadcaster to address pay inequality.
Journalists at the Financial Times also threatened
industrial action over the pay gap at the newspaper.
With the new gender pay gap reporting rules now
in force, employers should be prepared for the
potential repercussions of greater transparency
around pay.
UK employers with 250 or more employees are now
required to publish figures annually to show the
gender pay gap in their workforce. Employers will
have 12 months from the 5 April each year to report
on the previous year, so the first reports will have to
be published by 4 April 2018.

In scope employers who have not yet reported
should use the coming months to finalise the
figures and the narrative around them. Increased
transparency around pay may lead to increased
queries, grievances and potential claims about pay
inequality. Explaining the figures, and what is being
done to address any gaps, will be key to mitigating
this. Many employers are also taking the opportunity
to bolster efforts to tackle the pay gap by reviewing
policies on flexible working, providing support for
those returning from maternity leave and other
measures to encourage females into senior positions.
Employers can see what other organisations have
published so far on the Government’s online
Gender Pay Gap Viewing Service.

Hays, in conjunction with Travers Smith and
Vercida Consulting, recently ran a webinar
on Gender Diversity with an update on
gender pay gap reporting legislation.
Please visit hays.co.uk/informed if
you would like to access the webinar.
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EMPLOYMENT
TRIBUNAL FEES
Employees no longer have to pay a fee to bring
an Employment Tribunal claim, following a decision
by the Supreme Court that the Tribunal fee regime
is unlawful.
Employment Tribunal fees were originally introduced
in 2013 and led to a sharp drop in the number of
Tribunal claims. However, Unison (the trade union)
claimed that the fees prevented access to justice and
were discriminatory against women, who are more
likely to bring a discrimination claim (which attracted
a higher level of fees). The Supreme Court agreed,
and held that the fee regime should be abolished as
of 26 July 2017.

All fees previously paid by
employees to bring claims must
now be reimbursed.
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All fees previously paid by employees to bring claims
must now be reimbursed and the Government will
announce shortly how employees can go about
claiming the reimbursement. All employees who
previously had their case rejected or dismissed for
failure to pay fees will also be able to apply to have
their case reinstated. What is not clear is whether an
employee who took no steps to file a claim or apply
for a fee remission within the relevant time limit
would now be allowed to bring a claim and we will
have to wait and see how Tribunals approach this.
Following the end of fees, it seems likely that the
number of new Tribunal claims will now increase.
The increased likelihood of a claim may also,
in some situations, affect how exit negotiations
are carried out.

In the news

EXECUTIVE PAY AND
EMPLOYEES ON BOARDS
Listed companies will be required to publish
the ratio of pay between CEOs and average
workers, under plans unveiled by the Government.
Employees will also need to be given a stronger
voice at board level. The reforms, which are part
of a package to strengthen corporate governance,
are expected to come into force by June 2018.

In 2016, the Government published a green paper
on corporate governance reform. The Government
has now published its response, along with a
number of proposals aimed at curbing excessive
pay for executives and ensuring the interests of
employees and shareholders are better represented.

Key proposals include:
• requiring listed companies to publish annually
the pay ratio between CEOs and average
workers, along with a narrative putting the
ratio in context and explaining any changes
year to year
• requiring premium listed companies to
give employees a stronger voice at board
level by choosing one of three mechanisms:
a non-executive director designated to
represent the workforce; a formal employee
advisory council; or a director appointed
directly from the workforce

While the reforms largely target publicly listed
companies, the Government will also look to
develop a set of voluntary corporate governance
principles for large private companies and require
them to disclose what arrangements they have in
place for corporate governance.

• introducing a new public register to “name
and shame” listed companies where at least
20 percent of shareholders have objected to
executive pay packages, and
• requiring all private and public companies of
a “significant size” (likely 1,000 employees) to
explain how their directors take employees’
and shareholders’ interests into account in
exercising their functions (as required under
the Companies Act 2006).

The changes are expected to be introduced by
June 2018, to apply to company reporting years
commencing on or after that date.
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In the news

BREXIT UPDATE
WHERE DO EU
NATIONALS STAND?
The Government has announced its proposals for
protecting EU nationals living in the UK after Brexit.
The Government has confirmed that EU nationals
who have lived in the UK before a designated
“cut-off date” will be protected. However, the
cut-off date has not been set – it is subject to
negotiation and will be anytime between
29 March 2017 (the date Article 50 was triggered)
and 29 March 2019 (the date the UK will leave
the EU).
The Government proposes that:
• EU nationals who have lived in the UK
continuously for five years as at the cut-off date
will be able to apply for a new “settled status”
which would give them a permanent right to live
and work in the UK
• EU nationals who arrived prior to the cut-off
date, but who will not have been in the UK for
five years on Brexit, will be able to apply to stay
until they reach the five years required to apply
for settled status
• EU nationals who come to the UK between the
cut-off date and Brexit (if these are different)
would be allowed to stay for a grace period after
Brexit but would then have to apply under a
new regime, which will apply to all EU nationals
coming to the UK after Brexit.
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The proposals are made on the basis that the
same rights would apply to UK nationals living
and working in other EU countries.
Under the Government proposals, all EU nationals,
regardless of when they came to the UK, will have
to apply for a new form of immigration status
document. To avoid a bottleneck, the Government
proposes there would be a grace period of up
to two years from Brexit for such applications to
be made, and also proposes to open up the new
application process in 2018 for those wishing to
apply early.
It is also proposed that EU nationals who have
already applied for, and obtained proof of, their
permanent residence status under the current
rules would have to re-apply for “settled status”.
However, it is suggested such applications would
be more streamlined, so it is still worth considering
applying now.

Under the Government
proposals, all EU nationals,
regardless of when they came
to the UK, will have to apply
for a new form of immigration
status document.

In the news

What about the future?
The Government has not announced its official
policy for EU nationals coming to the UK
post-Brexit. However, a document “leaked”
to the press shows its draft plans.
Some of the proposals include:
• EU nationals coming to the UK after Brexit
wishing to stay longer than three months will
need to obtain a work visa under a new regime,
which will require them to have a job offer
• work visas for low-skilled workers would be
limited to two years in length and there could be
a cap on the number of low-skilled visas available
• work visas for highly-skilled workers would be
available for three to five years in length
• low-skilled workers would not be able to settle
permanently in the UK but highly-skilled workers
may be able to do so, and

Have your say…
The Government is seeking views from
employers and other stakeholders on the impact
of Brexit on the UK workforce, through the
independent Migration Advisory Committee
(MAC). Evidence is sought on issues such as
the types of roles EU workers perform, what
effect a reduction in EU migration would
have on different sectors and whether the EU
referendum has already had an impact on the
employment of EU nationals. Employers wishing
to respond can do so directly or through their
relevant industry body but evidence must be
submitted by 27 October 2017. It is expected
that the MAC’s final recommendations will
help shape the Government’s final post-Brexit
immigration policy.

• in future, employers may only be able to obtain
work visas for EU nationals where they can show
there are no suitably qualified British candidates.
The Government is yet to publish its official plans,
so the proposals may well change. They are also
subject to negotiation with the EU.
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LONG TERM ABSENCE
WHEN CAN YOU DISMISS?
The employee in this case was a Head of Department
at a school. She was assaulted by a pupil and went
off sick with stress when she felt the school was not
taking her safety seriously. After almost a year of
absence, the school sought information about her
likely return to work. However, the employee simply
referred the school to her GP and the GP, in turn,
advised the school to speak to the employee.
With no clear evidence on prognosis, the school
decided to dismiss for incapability. The employee
appealed her dismissal internally. On appeal, she
presented a “fit note” saying that she was now fit
for work and a note from a psychologist suggesting
she would be fit to return after a course of therapy.
The appeal panel found this evidence contradictory
and upheld the dismissal.
The Employment Tribunal and Court of Appeal
ruled that the dismissal was unfair and amounted
to disability discrimination. Given the new evidence
raised on appeal, it was reasonable for the school
to “wait a little longer” and investigate further,
particularly where there was no evidence that the
employee’s absence was causing significant cost
or disruption to the school.
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This case is a salutary lesson for employers. While
dismissal for incapability following an extended
absence can be fair, employers should always
ensure they act on the most up-to-date medical
evidence. This means that, where new evidence
is raised at the last minute or on appeal, even
if it looks unconvincing, the employer should
consider it and may need to probe further or seek
additional medical advice to get to the bottom of
the situation. Any decision to press ahead should
be based on pressing business needs which are
backed up by evidence, for example, the ongoing
cost of additional cover, the impact on service or
the strain on the rest of the team. Such evidence
will be crucial in defending any subsequent claims
for unfair dismissal or disability discrimination.
O’Brien v Bolton St Catherine’s Academy

Case watch

SUSPENSION
IS IT JUSTIFIED?
The employee in this case was a primary school
teacher. Allegations were made that she had used
unreasonable force on three occasions on a child
with behavioural difficulties, including dragging
the child out of the classroom. The Head Teacher
looked into two of these incidents and found that
reasonable force had been used. Despite this, the
employee was suspended to allow an investigation
to be conducted fairly.
The employee resigned and claimed constructive
dismissal. She argued that suspension was a breach
of the implied duty of trust and confidence as it was
not reasonable or necessary in the circumstances.
The High Court ruled that the suspension was
unjustified. There had been no attempt to get
the employee’s or the Head Teacher’s version
of events prior to suspension and there was
no consideration of alternatives to suspension.
Also, the stated purpose of the suspension was to
allow a fair investigation to be conducted (not child
protection) but no explanation was given as to why
suspension was necessary for this. Suspension had
been adopted as the “default” position which was a
breach of the implied term of trust and confidence.

This case highlights that employers should avoid
suspension as an automatic response whenever
there is an allegation of misconduct. Such a “kneejerk” reaction could be a breach of the implied duty
of trust and confidence and lead to a constructive
dismissal claim. Instead, the employer should
carefully consider whether suspension is justified
and be clear about why this is the case – for
example, where there is a risk to the safety of other
employees or a risk of interference with witnesses
or evidence. As this case shows, once the employer
has “nailed its colours to the mast” on the reasons
for any suspension, it will be difficult to change
the rationale later. In this case, the employer
originally said the suspension was to ensure a fair
investigation, which prevented it from later trying
to persuade the Court that the suspension was
justified on child protection grounds.
Agoreyo v London Borough of Lambeth

The High Court ruled that
the suspension was unjustified.
There had been no attempt to get
the employee’s or the Head Teacher’s
version of events prior to suspension
and there was no consideration of
alternatives to suspension.
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New law

DATA PROTECTION
NEW REQUIREMENTS
On 25 May 2018, the EU General Data Protection
Regulation (GDPR) will come into force in the UK.
The GDPR will make significant changes to data
protection affecting HR practices. The Government
has confirmed that, despite the UK leaving the EU,
it plans to implement the GDPR in the UK through
new legislation to replace existing data protection
law and a draft Data Protection Bill has been laid
before Parliament.
The key HR areas affected include:
Employment contracts
Most employment contracts contain provisions
where employees consent to the employer
processing their personal data. The GDPR imposes
stricter requirements for consent, including that it
must be specific and freely given. More importantly,
the Information Commissioner’s Office (ICO) has
produced draft guidance suggesting that employers
should not rely on consent to process employee
data because of the imbalance of power in the
employment relationship, which means consent
is unlikely to be freely given. Employers should,
therefore, review employment contracts, policies
and handbooks to consider removing references
to consent going forward. Employers should also
consider on what other grounds employee data can
be processed.

Subject access requests
The rules on “subject access requests” – an
employee’s right to see all data held on them –
are also changing. Under the new rules, employers
will have one month to respond to requests, rather
than the current 40-day time limit. The right for
employers to charge a £10 processing fee is also
being removed in most circumstances. In addition,
employers will have to provide more information
about the data, including the envisaged period
of storage and details of the employee’s data
protection rights.
Transfers of employee data
Currently, employers can only transfer employee
data outside the EEA either with the employee’s
consent or where certain other arrangements are in
place. Under the GDPR, employers will no longer be
able to rely on consent when transferring employee
data abroad, for example, to a parent company or
overseas provider of HR services. Employers who rely
on consent will therefore need to consider putting in
place alternative arrangements for such transfers.
Employers should begin preparing now for the
changes, to ensure compliance from day one
of implementation.

Handbooks, policies and privacy notices
The GDPR also imposes more rigorous requirements
on employers to notify employees what personal
data is processed, how it is being processed and
what employees’ rights are in relation to their data.
Employers should consider how this information
will be communicated to employees and whether
existing handbooks, policies, contracts or privacy
notices will need updating.
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FAILURE TO PREVENT
FACILITATION OF TAX EVASION
Two new corporate criminal offences for failure to
prevent the facilitation of tax evasion are being
introduced under the Criminal Finances Act 2017.
The offences are expected to come into force
imminently, although the commencement date
is still to be confirmed in legislation.
One of the offences relates to the failure to prevent
the facilitation of UK tax evasion, while the other
relates to the failure to prevent the facilitation of
foreign tax evasion.
A company, LLP or partnership will commit an
offence where it has failed to prevent the criminal
facilitation of tax evasion by a “person associated”
with the company – ie someone who provides
services for, or on behalf of, the company,
such as an employee, contractor or supplier.
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The aim is to encourage companies to put in place,
and communicate, good corporate governance
on preventing tax evasion – it is a defence if the
company has “reasonable prevention procedures” in
place. The offences therefore require UK and foreign
companies, irrespective of size or sector, to review
their business and supply chains for potential tax
evasion risk, and to update their compliance policies
and procedures to ensure the company satisfies
the defence. Companies should be updating their
policies and procedures to reflect the new offences.

New law

INCREASE IN
DISCRIMINATION
COMPENSATION
Compensation in a successful discrimination claim is
made up of two elements – the employee’s financial
loss and injury to the employee’s feelings. While both
elements are uncapped, the Court of Appeal has set
guideline bands for the amount of compensation
that should be awarded for the injury to feelings
element, based on the severity of the discrimination
or harassment. Those bands have recently been
up-rated to reflect increases in RPI and to ensure
consistency with compensation in other civil claims.

The Court of Appeal has set
guideline bands for the amount
of compensation that should
be awarded for the injury to
feelings element of a claim.

The new bands, which apply to claims issued on
or after 11 September 2017, are:
• £800 to £8,400 for less serious cases, such as
a one-off incident of harassment
• £8,400 to £25,200 for more serious cases
• £25,200 to £42,000 for the most serious cases,
such as a lengthy campaign of harassment
(although compensation could exceed £42,000
in the most exceptional cases).
These bands will be revised every April in line with
RPI from 2018 onwards.

Employment Law Bulletin – Autumn 2017 | 11

Watch this space

GIG ECONOMY AND THE
NEW FACE OF WORKERS
The Government has now published the results of
its independent Taylor Review on Modern Working
Practices. The review was commissioned by the
Government in 2016 to consider how employment
law might keep pace with modern business models,
particularly in the gig economy.
The report calls for reform of the law on employment
status. One of its key recommendations is around
the current ‘worker’ category – ie those who are
not employees but provide their services personally
and have some basic employment rights. The report
recommends renaming this category as ‘dependent
contractors’ and widening its scope so that more
people would be entitled to basic employment rights
like national minimum wage, paid statutory holiday
and sick pay.

The report recommends
renaming the current ‘worker’
category as ‘dependent contractors’
and widening its scope so that
more people would be entitled
to basic employment rights.

Other key recommendations include:
• giving individuals a right to obtain a ruling
on their employment status from an
Employment Tribunal
• aligning the employment status tests for
tax and employment law purposes, so that
employees and dependent contractors would
be subject to income tax and NICs
• retaining the use of zero-hours contracts
(despite calls for them to be banned) but
considering a higher minimum wage for
zero-hours workers and giving them a right
to request fixed hours, and
• allowing employers in the gig economy
to pay dependent contractors either the
national minimum wage for hours worked
or a “fair rate” per task (which is at least
1.2 times the rate per task that would allow
a worker of average speed to earn the
national minimum wage).

The Government report also contains
recommendations around holiday pay, statutory
sick pay and protections for agency workers.
Prime Minister Theresa May has welcomed the report
and it is now for the Government to consider how
to implement its recommendations, which is likely
to take some time.
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CONTACT US
Hays Human Resources recruits for HR Directors and their teams on a
permanent, contract and temporary basis. With offices across the UK,
we are able to give you the benefit of local knowledge and an understanding
of the HR market to help you find the right people, when you need them.
We also offer expert advice on salaries and benefits as well as specialist insight
into market trends through our extensive thought leadership work, helping you
keep up-to-date with the latest developments in the HR industry.
For more information on our range of services, please call 020 3465 0113
or contact your local Hays office at hays.co.uk/offices

This Employment Law Bulletin has been produced with the assistance of
the London law firm, Travers Smith LLP. If you have any queries about the
Bulletin, or employment law generally, please contact Travers Smith LLP
employment law specialists:
Ed Mills
T: 020 7295 3424
E: ed.mills@traverssmith.com

Adam Rice
T: 020 7295 3224
E: adam.rice@traverssmith.com

Join our group, search on LinkedIn
for ‘HR insights with Hays’

hays.co.uk/hr
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